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Passed by Shri. Uma Shanker, Commissioner (Appeals)

R Arising out of Orcer-in-Original No. CGST-VI/Ref-28/Radhe Developers /1 8-19 fRHfe:

05.06.2018 issued by Assistant Commissioner, Div-VI, Central Tax, Anmedabad-South

G 31maa{?ﬁ @7 7 vd g Name & Address of the Appellant / Respondent
Radhe Developers India Pvt.Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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" Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

‘Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (*) of Section-35 ibid : ' '
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(i) In case of any Icss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

_ warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. '
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In-case of rebate of duty of excise on goods exported to any country or.territory outside
India of on excicable material used in the manufacture of the goods which are exported

to any country o~ territory outside India.

ﬁwmwmﬁmmﬁzﬁw(ﬁqmmwﬁ)ﬁuhﬁmwwﬁl

In case of goods exportéd outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final

- produsts under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.-EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies eact of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

'35-EE of CEA, 1944, urider Major Head of Account.
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involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
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" The revision application shall be accompanied by a fee of Rs.200/- where the amount . .

than Rupees One Lac. Q
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Appeal to Custom, Exc se, & Service Tax Appellate Tribunal.

(1)

BT Iaared Yob IRMTA, 1944 W URT 351 /35—8 B SfcIT—
Under Section SSB'/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

0-20, New Meta Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be ‘accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 5C Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt." As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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' O One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in inviled to the rules covering these and other related matter contended in the
Customs, Exciss & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

. the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Genvat Credit taken;
‘(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of abovs, an appeal against this order shall lie before the Tribunal

10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty alone is in dispute.”
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V2(ST)89/Ahd-South/2018-19

ORDER-IN-APPEAL

This appeal has been filed by M/s. Radhe Developers India Limited, 1% floor,
Chinubhai Chambers, Opp. National Chambers, Ashram Road, Ahmedabad [for short -
‘appellant’] against OIO No. CGST-VI/Ref 28/Radhe Developer/17-18 dated 5.6.2018, passed by
the Assistant Commissioner, CGST Division VI(Vastrapur), - Ahmedabad South

Commissionerate [for short —adjudicating autherity’].

2. Briefly, the facts are that the appellant filed a refund claim on 15.2.2018, for Rs.
1,11,000/- in respect of excess payment of service tax as a consequence of cancellation of

advance bboking by cne Mrs. P. A, Parikh.

W

Vide -he aforementioned impugned OIO dated 23.3.2018, the adjudicating

authority rejected the refund on the grounds that:

o copy of bank statement was not provided depicting details of advances received from the
customer during March 2017; that appellant did not confirm and correlate challan no. 50679
against payment of service tax in respect of the said advance booking;

o that no details of BU permission was provided,

o that a copy of bank statement was not provided to substantiate their clalm that they had refunded
the amount to customer along with the service tax amount.

4, Feeling aggrieved, the appellant, has filed the aforementioned appeal raising the

following grounds:

o that they had received Rs. 18.50 lacs from their customer, Mrs. P A Parikh, towards booking of
residential unit in Radiance Residency in March 2017;

o that the same was shown as receipts in the ST 3 return for the period from October 2016 to March
2017 under the works contract service & that the appellant had dlschal ged their service tax
liability involved;

o that the customer subsequently, cancelled the booking on 4.10.2017;

o that the excessive service tax paid can be either adjusted as per the arrangement provided under

Rule 6(3) of the Service Tax Rules, 1994, or can be claimed as refund under section 11B of the
Central Excise Act, 1944;

o that consequert to implementation of the CGST Act, 2017 w.e.f. 1.7. '7017 the lemedy of
adjustment, was done away with;

o that the appellant was granted BU permission only on 17.10.2017;

o that they were not granted any personal hearing; that the said impugned OI@ was in contravention
of the plmc1ples of natural justice;

o that before rejacting the refund the adjudicating authority ought to have 1ssued a show cause
notice, proposing rejection;

o that they would like to rely on the case of M/s. Vijay Tanks and Vessels P Ltd [2018(5) TMI 113
CESTAT Abac].

5. Personal hearing in the case was held on 7.9.2018 wherein Shri Arjun Akruwala,
and Ms. Niskha Mashroowala, both CAs, appeared on behalf of the appellant and reiterated the
grounds of appeal. They further submitted that no hearing was granted and that their submission

was not considered by the adjudicating authority.

6. The appellant has vehemently contested that the principles of natural justice was

not adhered to while deciding the matter by the adjudicating authority. Principles of natural
justice, constitute the following: %

=~

O




< C o

i . | L V2(ST)89/Ahd-South/2018-19

‘Natural Justice recognizes three principles: -

(1) Neno debet essc judex in propria causa [meaning - nobody shall be a judge in his own cause or
in a cause in which he is interested]
(ii) Audi alterem partem, [meaning - to hear the other side] and finally

(iii)  Speaking orders or reasoned decisions.

The appellant has stated that no personal hearing was granted and that no show cause
notice was issued before rejecting their refund claim. Requirements of a fair hearing has two
elements- first that opportunity to be heard must be given and second that such opportunity must
be real and not illusory or make belief. The impugned order therefore cannot be upheld since it

seriously suffers on account of its failure to adhere to the principles of natural justice.

7. In view of the foregoing, it would be in the interest of justice if the matter is
remanded back with a direction to the [a]appellant to provide all the documents to the
adjudicating authority which has been sought from him and which he is has not produced till date

within a month from the receipt of this order; [b] the adjudicating authority to decide the

O claim within fifteen days frbm the receipt of all the documents from the appellant. Needless

to state, the adjudicating authority will adhere to principles of natural justice while deciding the

matter also keeping m mind that delayed refunds unnecessarily create interest demand on the

exchequer.-
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8. ~ The appeel filed by the appellant stands disposed of in above terms.
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Date :19.9.2018

Attested

(VinedLukose) _
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

- To, A
M/s. Radhe Developers India Limited,
1* floor, Chinubhai Chambers,

Opp. National Chamters,
Ashram Road, Ahmedabad

Copy to:- '
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Tax Division-VI, Ahmedabad Sout
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.

%uard File.

6. P.A.
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