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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Orcer-in-Original No. CGST-VI/Ref-28/Radhe Developers /18-19~:
05.06.2018 issued by Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

er 379asfat qi urr Name & Address of the Appellant / Respondent
Radhe Developers_ India Pvt.Ltd

Ahmedabad

at{ anf z aft 3marariahs 3rqra aar ? it as g3n? ua zanRenf# 4a ng em a@art at
3749l zu gr)eru am)ea wgd amar &I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

a4Na war ar qnlerur 3la
Revision application to Government of India :

. .

(«) a#tz1 Una ca 3pf@)fzm, 194 Rt nr 3rR aar mg mi a i qta en7 at u-err em rg
aif g+era an4ea 3ref= Rra, +1Id mcm. fa +ianu, laRtm, fief +if, "GT)cA cfrcr 1,cR, m:ici T-!Pf. ~ ~

- : 110001 <ITT cffi'~~I
= (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit0~ Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New

"= Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (') of Section-35 ibid : ·

(ii) .~ T-flc1 cffl' zr a mu ii a ft nR ala faft arwsmI zu 3r;al i u fan# usr a wt
1:ro&ITT ii T-ITT1 ~ vfRf ~ T-fPf · ii, n fa4t quern za rust i ark a fcR\T <!>lfflA ii m fcITTfr 1:ro&ITTet mnr at ,fan
hr g& st(ii) In case of any less of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to ar1other during the course of processing of the goods in a

. warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or 'territory outside India.
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t·,

(a) ra a ag fa#t zqg zn qr ii Ruff4a ma u qr ma a Raffa i sqzir gycea #a ma u UTT<
~ cfi ITTc cfi lf!1IB ii urr 'l-Tffif cfi are fa#l g nqt i Raffa &1 • -:

/

(b)

(c)

In -case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture ·of the goods which are exported
to any country o territory outside India.

~~ cITT :fldR fctc/ ITTT 'lTTW cfi ffffix (~ m~ cm) frrmc'r fcITT:rr -rn:rr l=fIB "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if s4rat a6t Tea zycans # 4marfg uh sh 3fez u al n{ & ait ha arr uit gr en vi
Pru a garf 3rga«, or@a gr aRa atr q ala i faa a#fefzr (i.2) 1998 er 109 TI
~ fctc/ 1flZ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and. such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. a...

(1) #ta sari zye (r4ta) Rua8), 2oo1 cfi f1"lfl=f 9 cfi 3iafa Ra[Re ua in <y-o ii at ufaii i, 0
4fa an?gr af an )fa fit a fl ma ft Te--3mr?gr gi 3rate met 6t at-t ufii # 7er
5fr 34aa fan ult a1Re1# mrr all z. l qrgfhf a aiafa Ir 36-< ii frltlfmr it\ cfi 1f1c1R
rqa me €tnz-s arr a) f aft et afeg
The above application shall be made in duplicate in Form No.·EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sough1 to be appealed against is communicated and shall be accompanied by
two copies eacr of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

. 35-EE of CEA, 1944, uritler Major Head of Account.

(2) Pfau 3maaa a or ssf vivavv Gara suit zn swa a if ill ffl 200/ - ittx-r :fldR ~ ~
3ii ugi ia vang cars a vnrar zt ill 1 ooo/ - ~ ittx-f :fldR cffr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount ·
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

·"'

Rt yea, a€tr snaa zyca vi ara 3r4lair Inf@raw ufa 3r4ta­
Appeal to Custom, Exe se, & Service Tax Appellate Tribunal.

(1) #ta arr ya 3rf@fr, 1944 6t arr 35-41/35-z cfi 3@1"@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) \:lcfc'lfaRs1c1 qRclc: 2 (1) en i al 3ru # 3rarat al 3r#ta, r@ht #m ii Rt ycan, arr
Gn« z[es vi hara 3rl#tr man@raw (frec) at ufa#la 4fear, 3rrara i at-2o,q
tic &@Rua qr,rag, #aunt a, 3re1qrz-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Meta Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

---3---
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The appeal to 1he Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 · of Central° Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be·accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favourof Asstt.. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf z am? i a{ pa sn?ii antr &hr & at rel e slat fg #r mr zra usji
cVf "ff Wll1 star if; ga za # sl gy sf fa far rat cITTlf "ff aa # fg zaenfrR ar@ta
1turf@raw at ya rf)a u a4tual qt va 3ma Wll"T. \i'ITill % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt: As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) . nrnra zrcan rf@fr4 1g7o zren vigilf@era al a3pf@-1 a 3if fefRa ft5g 31ga '3cfG 3ITTlcR lfT
pa 3gt zqenfenf fufu qTf@rat #a an2t #i u2ta 4 va sf R 6.6.so ha an 1r1re71 yea
fesz am @tr aReg I

one copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail #if@ea cat at firut aa are frrwrr cm ail ft amt aaffa fhu ma ? sit v# zye@,
r sari zea vi ara a@#ta zmznf@raw (araff@fen) rm, 4gs2 ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) # g[can, #€ta gr<a gca vi hara at4l4 =nnf@eraur (Rre), uf 3r4la mr
aiar #iaT (Demand) qi is (Penalty) cB"T 10% qa smm an 3far k 1zrif4, 3@arr qa 5GT 1o

en{~~ -g i(Se-::tion 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac-4rzr 3ere area 3tlara a#3iii, gnf@@tar "acarr±iiar"(Duty Demanded) -
.::,

· (i) · (Section) is nDhag fefffafr;
(ii) frznr arr #dzA#fez#r if?r;
(iii) icr&dz )fezerra ferzra 6ha«a 2zr f@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise. Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

· In view of above, an appeal against this order shall lie l;)efore the Tribunal o ...~
10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· · (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
arr 3mar ah ,f 3fl qf@raw a are szi sra 3rrat gr# 4 avs fclc11R.a l\'T 'dT Wf fcl;1r mf ~rc;;ci, c);"
2 2 2 2

10% 3rara 2it szi ±aa au faaR@a z as avs c);" 10% 3P@laf "CR" cfi'l" -m·~ ~I
. 3 2



V2(ST)89/Ahd-South/2018-19

t .
ORDER-IN-APPEAL

This appeal has been filed by MIs. Radhe Developers India Limited, 1 floor,

Chinubhai Chambers, Opp. National Chambers, Ashram Road, Alunedabad [for short ­

'appellant'] against OIO No. CGST-VI/Ref 28/Radhe Developer/17-18 dated 5.6.2018, passed by

the Assistant Commissioner, CGST Division VI(Vastrapur), Ahmedabad South

Commissionerate [for short --'adjudicating authority'].

2. Briefly, the facts are that the appellant filed a refund claim on 15.2.2018, for Rs.

1,11,000/- in respect of excess payment of service tax as a consequence of cancellation of

advance booking by cne Mrs. P. A. Parikh.

Vide :he aforementioned impugned 010 dated 23.3.2018, the adjudicating

authority rejected the refund on the grounds that:

o copy of bank statement was not provided depicting details of advances received from the
customer during March 2017; that appellant did not confirm and correlate challan no. 50679
against payment of service tax in respect of the said advance booking;

o that no details of BU permission was provided;
o that a copy of bank statement was not provided to substantiate their claim that they had refunded

the amount to customer along with the service tax amount.

0

4. Feeling aggrieved, the appellant, has filed the aforementioned appeal raising the

following grounds:

o that they had received Rs. 18.50 lacs from their customer, Mrs. P A Parikh, towards booking of
residential tinit in Radiance Residency in March 2017;

o that the same was shown as receipts in the ST 3 return for the period from October 2016 to March
2017 under the works contract service & that the appellant had discharged their service tax
liability involved;

o that the customer subsequently, cancelled the booking on 4.10.2017;
o that the excess:ve service tax paid can be either adjusted as per the arrangement provided under

Rule 6(3) of the Service Tax Rules, 1994, or can be claimed as refund under section 11B of the
Central Excise Act, 1944; ·

o that consequer.t to implementation of the CGST Act, 2017 w.e.f. 1.7.2017, the remedy of Q.
adjustment, was done away with;

o that the appellant was granted BU permission only on 17.I0.2017;
o that they were not granted any personal hearing; that the said impugned O[@ was in contravention

of the principles of natural justice;
e that before rejecting the refund the adjudicating authority ought to have issued a show cause

notice, proposing rejection;
o that they would like to rely on the case ofM/s. Vijay Tanks and Vessels P Ltd [2018(5) TMI 113

CESTATAbad].

5. Personal hearing in the case was held on 7.9.2018 wherein Shri Arjun Akruwala,

and Ms. Niskha Mashroowala, both CAs, appeared on behalf of the appellant and reiterated the

grounds of appeal. They further submitted that no hearing was granted and that their submission

was not considered by the adjudicating authority.

6. The appellant has vehemently .contested that the principles of natural justice was

not adhered to while deciding the matter by the adjudicating authority. Principles of natural

justice, constitute the following:
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Natural Justice recognizes three principles:
(i) Nemo debet essc judex in propria causa [meaning- nobody shall be ajudge in his own cause or

in a cause in which he is interested]
(ii) Audi alterempartem, [meaning - to hear the other side] and finally
(iii) Speaking orders or reasoned decisions.

The appellant has stated that no personal hearing was granted and that no show cause

notice was issued before rejecting their refund claim. Requirements of a fair hearing has two

elements- first that opportunity to be heard must be given and second that such opportunity must

be real and not illusory or make belief. The. impugned order therefore cannot be upheld since it

seriously suffers on account of its failure to adhere to the principles ofnatural justice.

7. In view of the foregoing, it would be in the interest of justice if the matter is

o

o

remanded back with a direction to the [a]appellant to provide all the documents to the

adjudicating authority which has been sought from him and which he is has not produced till date

within a month from the receipt of this order; [b] the adjudicating authority to decide the

claim within fifteen days from the receipt of all the documents from the appellant. Needless

to state, the adjudicating authority will adhere to principles of natural justice while deciding the

matter also keeping in mind that delayed refunds unnecessarily create interest demand on the

exchequer.

8. 3r4irasai aarr aa Rt a{ 3r4hr ar fqzrl 3qt#a at# fan srar I
8. The appec.l filed by the appellant stands disposed of in above terms. •?-­

(3#Tr i#)
311z1#r (3r4lea)

3

Date :11.9.2018

Attested

(Vin. uose)
Superintendent (Appeaf),
Central Tax,
Ahmedabad.

ByRPAD.

To,
M/s. Raclf1e Developers India Limited,
1floor, Chinubhai Chambers,
Opp. National Chaml:ers,
Ashram Road, Ahmedabad

Copy to:­
!. The ChiefConunissioner, Central Tax, Ahmedabad Zone . · ~
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Tax Division-VI, Ahmedabad Sout
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.,+Guard File.
6. P.A.
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